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GENERAL 

1. APPLICABILITY   

The terms and conditions set forth in this Appendix B are expressly incorporated in and applicable to the resulting procurement 
contracts let by NYSIF where incorporated by reference in its Bid Documents.  Captions are intended as descriptive and are not 
intended to limit or otherwise restrict the terms and conditions set forth herein. 

2. GOVERNING LAW   

This procurement, the resulting contract and any purchase orders issued hereunder shall be governed by the laws of the State of New 
York except where the Federal supremacy clause requires otherwise, and actions or proceedings arising from the contract shall be 
heard in a court of competent jurisdiction in the State of New York. 

3. ETHICS COMPLIANCE   

All Bidders/Contractors and their employees must comply with the requirements of Sections 73 and 74 of the Public Officers Law, 
other State codes, rules, regulations and executive orders establishing ethical standards for the conduct of business with New York 
State.  In signing the Bid, Bidder certifies full compliance with those provisions for any present or future dealings, transactions, sales, 
contracts, services, offers, relationships, etc., involving New York State and/or its employees.  Failure to comply with those provisions 
may result in disqualification from the Bidding process, termination of contract, and/or other civil or criminal proceedings as required 
by law. 

4. CONFLICT OF TERMS  

Unless otherwise set forth in the procurement or contract documents, conflicts among documents shall be resolved in the following 
order of precedence: 

a. Appendix A  Standard Clauses for NYS Contracts  

b. Contract and other writing(s) setting forth the final agreements, clarifications and terms between the Bid Documents and 
Contractor’s Bid.  In the latter circumstance, clarifications must specifically note in writing what was offered by the Contractor 
and what was accepted by the State.  If not, such clarifications shall be considered last in the order of precedence under this 
paragraph. 

c. Bid Documents  (Other than Appendix A). 

d. Appendix B (General Specifications). 

e. Contractor’s Bid or Mini-Bid Proposal. 

 

BID SUBMISSION 

5. NOTIFICATION TO ALL BIDDERS   

NYSIF is responsible for providing addenda or responding to questions only from those persons or firms having obtained the Bid 
Documents from NYSIF.  Persons or firms obtaining the Bid Documents from sources other than NYSIF bear the sole responsibility 
for obtaining any addenda issued, or responses to questions regarding this project.  If it is necessary to revise the Bid Documents 
before the due date for bids, revisions will be provided only to firms who have requested the documents from NYSIF.   

By submitting a bid, Bidders are certifying they are qualified to perform the proposed work.  Bidders shall have the necessary staff, 
equipment, compliance, etc. as set forth in the Bid Documents. 

6. INTERNATIONAL BIDDING   

All offers (tenders), and all information and Product required by the solicitation or provided as explanation thereof, shall be submitted 
in English.  All prices shall be expressed, and all payments shall be made, in United States Dollars ($US).  Any offers (tenders) 
submitted which do not meet the above criteria will be rejected. 

7. BID OPENING   

Bids may, as applicable, be opened publicly.  NYSIF reserves the right at any time to postpone or cancel a scheduled Bid opening. 

8. BID SUBMISSION   
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All Bids are to be packaged, sealed and submitted to the location stated in the Bid Specifications.  Bidders are solely responsible for 
timely delivery of their Bids to the location set forth in the Bid Specifications prior to the stated Bid opening date/time. 

In the event that a Bidder fails to provide such information on the return Bid envelope or shipping material, the receiving entity 
reserves the right to open the shipping package or envelope to determine the proper Bid number or Product group, and the date and 
time of Bid opening.  Bidder shall have no claim against the receiving entity arising from such opening and such opening shall not 
affect the validity of the Bid or the procurement. 

Notwithstanding the receiving agency’s right to open a Bid to ascertain the foregoing information, Bidder assumes all risk of late 
delivery associated with the Bid not being identified, packaged or labeled in accordance with the foregoing requirements. 

All Bids must be signed by a person authorized to commit the Bidder to the terms of the Bid Documents and the content of the Bid 
(offer). 

9. LATE BIDS   

For purposes of Bid openings held and conducted by NYSIF, a Bid must be received in such place as may be designated in the Bid 
Documents at or before the date and time established in the Bid Specifications for the Bid opening.   

Any Bid received at the specified location after the time specified will be considered a late Bid.  A late Bid shall not be considered for 
award unless: (i) no timely Bids meeting the requirements of the Bid Documents are received or, (ii) in the case of a multiple award, 
an insufficient number of timely Bids were received to satisfy the multiple awards; and acceptance of the late Bid is in the best 
interests of NYSIF.  Bids submitted for continuous or periodic recruitment contract awards must meet the submission requirements 
associated with their specifications.  Delays in United States mail deliveries or any other means of transmittal, including couriers or 
agents of NYSIF shall not excuse late Bid submissions.  Similar types of delays, including but not limited to, bad weather or security 
procedures for parking and building admittance shall not excuse late Bid submissions.  Determinations relative to Bid timeliness shall 
be at the sole discretion of NYSIF. 

10. BID CONTENTS   

Bids must be complete and legible.  All Bids must have original signatures.  All information required by the Bid Specifications must 
be supplied by the Bidder on the forms or in the format specified.  No alteration, erasure or addition is to be made to the Bid 
Documents.  Changes may be ignored by NYSIF or may be grounds for rejection of the Bid.  Changes, corrections and/or use of 
white-out in the Bid or Bidder’s response portion of the Bid Document must be initialed by an authorized representative of the Bidder.  
Bidders are cautioned to verify their Bids before submission, as amendments to Bids or requests for withdrawal of Bids received by 
NYSIF after the time specified for the Bid opening, may not be considered. 

11. ERRORS AND OMISSIONS   

If a bidder discovers any ambiguity, conflict, discrepancy, omission or other error in Bid Documents, immediately notify one of the 
Designated Contacts of such error and request the clarification or modification thereof.  Notice to NYSIF of any problems described 
above must be made in writing and received at NYSIF on or before the date and time shown as the final date for bidder inquiries.  Any 
modifications deemed necessary by NYSIF shall be given by written notice and posted on NYSIF’s Procurement website 
(www.nysif.com/procurement).   

If a bidder fails prior to the final filing date for submission to notify NYSIF of a known error or an error that reasonably should have 
been known, the bidder shall assume the risk.  If awarded the contract, the bidder shall not be entitled to additional compensation or 
time by reason of the error or its late correction. 

12. EXTRANEOUS TERMS   

Bids must conform to the terms set forth in the Bid Documents, as extraneous terms or material deviations (including additional, 
inconsistent, conflicting or alternative terms) may render the Bid non-responsive and may result in rejection of the Bid. 

Extraneous term(s) submitted on standard, pre-printed forms (including but not limited to:  product literature, order forms, license 
agreements, contracts or other documents) that are attached or referenced with submissions shall not be considered part of the Bid or 
resulting Contract, but shall be deemed included for informational or promotional purposes only. 

Only those extraneous terms that meet all the following requirements may be considered as having been submitted as part of the Bid: 

a. Each proposed extraneous term (addition, deletion, counter-offer, deviation, or modification) must be specifically enumerated in a 
writing which is not part of a pre-printed form; and 

b. The writing must identify the particular specification requirement (if any) that Bidder rejects or proposes to modify by inclusion 
of the extraneous term; and 
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c. The Bidder shall enumerate the proposed addition, counter offer, modification or deviation from the Bid Document, and the 
reasons therefore. 

No extraneous term(s), whether or not deemed “material,” shall be incorporated into a Contract or Purchase Order unless submitted in 
accordance with the above and NYSIF expressly accepts each such term(s) in writing.  Acceptance and/or processing of the Bid shall 
not constitute such written acceptance of Extraneous Term(s). 

13. CONFIDENTIAL/TRADE SECRET MATERIALS 

a. Contractor  Confidential, trade secret or proprietary materials as defined by the laws of the State of New York must be clearly 
marked and identified as such upon submission by the Bidder.  Marking the Bid as “confidential” or “proprietary” on its face or in 
the document header or footer shall not be considered by NYSIF to be sufficient without specific justification as to why 
disclosure of particular information in the Bid would cause substantial injury to the competitive position of the Bidder.  
Bidders/Contractors intending to seek an exemption from disclosure of these materials under the Freedom of Information Law 
must request the exemption in writing, setting forth the reasons for the claimed exemption.  Acceptance of the claimed materials 
does not constitute a determination on the exemption request, which determination will be made in accordance with statutory 
procedures.  Properly identified information that has been designated confidential, trade secret, or proprietary by the Bidder will 
not be disclosed except as may be required by the Freedom of Information Law or other applicable State and federal laws. 

b. NYSIF  Contractor further warrants, covenants and represents that any confidential information obtained by Contractor, its 
agents, Subcontractors, officers, distributors, resellers or employees in the course of performing its obligations, including without 
limitation, security procedures, business operations information, or commercial proprietary information in the possession of the 
State or NYSIF hereunder or received from another third party, will not be divulged to any third parties.  Contractor shall not be 
required to keep confidential any such material that is publicly available through no fault of Contractor, independently developed 
by Contractor without reliance on confidential information of NYSIF, or otherwise obtained under the Freedom of Information 
Act or other applicable New York State laws and regulations.  This warranty shall survive termination of this Contract.  
Contractor further agrees to take appropriate steps as to its agents, Subcontractors, officers, distributors, resellers or employees 
regarding the obligations arising under this clause to insure such confidentiality. 

14. RELEASE OF BID EVALUATION MATERIALS   

Requests concerning the evaluation of Bids may be submitted under the Freedom of Information Law.  Information, other than 
statistical or factual tabulations or data such as the Bid Tabulation, shall only be released as required by law after Contract award.  Bid 
Tabulations are not maintained for all procurements.  Names of Bidders may be disclosed after Bid opening upon request.  Written 
requests should be directed to NYSIF. 

15. FREEDOM OF INFORMATION LAW  

During the evaluation process, the content of each Bid will be held in confidence and details of any Bid will not be revealed (except as 
may be required under the Freedom of Information Law or other State law).  The Freedom of Information Law provides for an 
exemption from disclosure for trade secrets or information the disclosure of which would cause injury to the competitive position of 
commercial enterprises.  This exception would be effective both during and after the evaluation process.  If the Bid contains any such 
trade secret or other confidential or proprietary information, it must be accompanied in the Bid with a written request to NYSIF to not 
disclose such information.  Such request must state with particularity the reasons why the information should not be available for 
disclosure and must be provided at the time of submission of the Bid.  Notations in the header, footer or watermark of the Bid 
Document will not be considered sufficient to constitute a request for non-disclosure of trade secret or other confidential or proprietary 
information.  Where a Freedom of Information request is made for trademark or other confidential or proprietary information, NYSIF 
reserves the right to determine upon written notice to the Bidder whether such information qualifies for the exemption for disclosure 
under the law.  Notwithstanding the above, where a Bid tabulation is prepared and Bids publicly opened, such Bid tabulation shall be 
available upon request. 

NYSIF will not consider fee schedules and attachments thereto as proprietary information.  As such, these documents will be subject 
to release under the Freedom of Information Law. 

16. PREVAILING WAGE RATES - PUBLIC WORKS AND BUILDING SERVICES CONTRACTS   

If any portion of work being Bid is subject to the prevailing wage rate provisions of the Labor Law, the following shall apply: 

a. “Public Works” and “Building Services” - Definitions 

i. Public Works  Labor Law Article 8 applies to contracts for public improvement in which laborers, workers or mechanics are 
employed on a “public works” project (distinguished from public “procurement” or “service” contracts).  The State, a public 
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benefit corporation, a municipal corporation (including a school district), or a commission appointed by law must be a party 
to the Contract.  The wage and hours provision applies to any work performed by Contractor or Subcontractors. 

ii. Building Services  Labor Law Article 9 applies to Contracts for building service work over $1,500 with a public agency, 
that:  (i) involve the care or maintenance of an existing building, or (ii) involve the transportation of office furniture or 
equipment to or from such building, or (iii) involve the transportation and delivery of fossil fuel to such building, and (iv) the 
principal purpose of which is to furnish services through use of building service employees. 

b. Prevailing Wage Rate Applicable to Bid Submissions  A copy of the applicable prevailing wage rates to be paid or provided 
are annexed to the Bid Documents.  Bidders must submit Bids which are based upon the prevailing hourly wages, and 
supplements in cash or equivalent benefits (i.e., fringe benefits and any cash or non-cash compensation which are not wages, as 
defined by law) that equal or exceed the applicable prevailing wage rate(s) for the location where the work is to be performed.  
Bidders may not submit Bids based upon hourly wage rates and supplements below the applicable prevailing wage rates as 
established by the New York State Department of Labor.  Bids that fail to comply with this requirement will be disqualified. 

c. Wage Rate Payments / Changes During Contract Term  The wages to be paid under any resulting Contract shall not be less 
than the prevailing rate of wages and supplements as set forth by law.  It is required that the Contractor keep informed of all 
changes in the Prevailing Wage Rates during the Contract term that apply to the classes of individuals supplied by the Contractor 
on any projects resulting from this Contract, subject to the provisions of the Labor Law.  Contractor is solely liable for and must 
pay such required prevailing wage adjustments during the Contract term as required by law. 

d. Public Posting & Certified Payroll Records  In compliance with Article 8, Section 220 of the New York State Labor Law: 

i. Posting  The Contractor must publicly post on the work site, in a prominent and accessible place, a legible schedule of the 
prevailing wage rates and supplements. 

ii. Payroll Records  Contractors and Subcontractors must keep original payrolls or transcripts subscribed and affirmed as true 
under the penalties of perjury as required by law.  For public works contracts over $25,000 where the Contractor maintains 
no regular place of business in New York State, such records must be kept at the work site.  For building services contracts, 
such records must be kept at the work site while work is being performed. 

iii. Submission of Certified Payroll Transcripts for Public Works Contracts Only  Contractors and Subcontractors on public 
works projects must submit monthly payroll transcripts to the Authorized User that has prepared or directs the preparation of 
the plans and specifications for a public works project, as set forth in the Bid Specifications.  For Mini-Bid solicitations, the 
payroll records must be submitted to the entity preparing the agency Mini-Bid project specification.  For “agency specific” 
Bids, the payroll records should be submitted to the entity issuing the purchase order.  For all other OGS Centralized 
Contracts, such records should be submitted to the individual agency issuing the purchase order(s) for the work.  Upon 
mutual agreement of the Contractor and the Authorized User, the form of submission may be submitted in a specified disk 
format acceptable to the Department of Labor provided: 1) the Contractor/Subcontractor retains the original records; and, (2) 
an original signed letter by a duly authorized individual of the Contractor or Subcontractor attesting to the truth and accuracy 
of the records accompanies the disk.  This provision does not apply to Article 9 of the Labor Law building services contracts. 

iv. Records Retention  Contractors and Subcontractors must preserve such certified transcripts for a period of three years from 
the date of completion of work on the awarded contract. 

Day’s Labor  Eight hours shall constitute a legal day's work for all classes of employees in this state except those engaged in farm 
and domestic service unless otherwise provided by law. 

No laborers, workmen or mechanics in the employ of the Contractor, Subcontractor or other person doing or contracting to do all or 
part of the work contemplated by the Contract shall be permitted or required to work more than eight hours in any one calendar day or 
more than five calendar days in any one week except in cases of extraordinary emergency including fire, flood or danger to life or 
property.  “Extraordinary emergency” shall be deemed to include situations in which sufficient laborers, workers and mechanics 
cannot be employed to carry on public work expeditiously as a result of such restrictions upon the number of hours and days of labor 
and the immediate commencement or prosecution or completion without undue delay of the public work is necessary in the judgment 
of the NYS Commissioner of Labor for the preservation of the Contract site or for the protection of the life and limb of the persons 
using the Contract site. 

17. TAXES 

a. Unless otherwise specified in the Bid Specifications or Contract, the quoted Bid price includes all taxes applicable to the 
transaction. 

b. Purchases made by NYSIF are exempt from New York State and local sales taxes and, with certain exceptions, federal excise 
taxes.  To satisfy the requirements of the New York State Sales tax exemption, either the Purchase Order issued by NYSIF or the 
invoice forwarded to authorize payment for such purchases will be sufficient evidence that the sale by the Contractor was made to 
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the State, an exempt organization under Section 1116 (a) (1) of the Tax Law.  No person, firm or corporation is, however, exempt 
from paying the State Truck Mileage and Unemployment Insurance or Federal Social Security taxes, which remain the sole 
responsibility of the Bidder/Contractor. 

c. Pursuant to Revised Tax Law 5-a, Contractor will be required to furnish sales tax certification on its behalf and for its affiliates, 
and subcontractors for Contracts with a value greater than $100,000 in accordance with provisions of the law.   

18. EXPENSES PRIOR TO CONTRACT EXECUTION   

NYSIF is not liable for any costs incurred by a Vendor, Bidder or Contractor in the preparation and production of a Bid, Mini-Bid or 
best and final offers or for any work performed prior to Contract execution. 

19. ADVERTISING RESULTS   

The prior written approval of NYSIF is required in order for results of the Bid to be used by the Contractor as part of any commercial 
advertising.  The Contractor shall also obtain the prior written approval of NYSIF relative to the Bid or Contract for press or other 
media releases. 

20. PRODUCT REFERENCES 

a. “Or Equal”  In all Bid Specifications the words “or equal” are understood to apply where a copyrighted, brand name, trade name, 
catalog reference, or patented Product is referenced.  References to such specific Product are intended as descriptive, not 
restrictive, unless otherwise stated.  Comparable Product will be considered if proof of compatibility is provided, including 
appropriate catalog excerpts, descriptive literature, specifications and test data, etc.  NYSIF’s decision as to acceptance of the 
Product as equal shall be final. 

b. Discrepancies in References  In the event of a discrepancy between the model number referenced in the Bid Specifications and 
the written description of the Products which cannot be reconciled, with respect to such discrepancy, then the written description 
shall prevail. 

21. REMANUFACTURED, RECYCLED, RECYCLABLE OR RECOVERED MATERIALS   

Upon the conditions specified in the Bid Specifications and in accordance with the laws of the State of New York, Contractors are 
encouraged to use recycled, recyclable or recovered materials in the manufacture of Products and packaging to the maximum extent 
practicable without jeopardizing the performance or intended end use of the Product or packaging unless such use is precluded due to 
health, welfare, safety requirements or in the Bid Specifications.  Contractors are further encouraged to offer remanufactured Products 
to the maximum extent practicable without jeopardizing the performance or intended end use of the Product and unless such use is 
precluded due to health, welfare, safety requirements or by the Bid Specifications.  Where such use is not practical, suitable, or 
permitted by the Bid Specifications, Contractor shall deliver new materials in accordance with the “Warranties" set forth below. 

Items with recycled, recyclable, recovered, refurbished or remanufactured content must be identified in the Bid or Bidder will be 
deemed to be offering new Product. 

22. WARRANTIES 

Where Contractor, product manufacturer or service provider generally offers additional or more advantageous warranties than set forth 
below, Contractor shall offer or pass through any such warranties to Authorized Users.  Contractor hereby warrants and represents: 

a. Product Performance  Contractor warrants and represents that Products delivered pursuant to this Contract conform to the manufacturer's 
specifications, performance standards and documentation, and the documentation fully describes the proper procedure for using the Products. 

b. Title and Ownership Warranty  Contractor warrants, represents and conveys (i) full ownership, clear title free of all liens, or (ii) 
the right to transfer or deliver perpetual license rights to any Products transferred to Authorized User under this Contract.  
Contractor shall be solely liable for any costs of acquisition associated therewith.  Contractor fully indemnifies the Authorized 
User for any loss, damages or actions arising from a breach of said warranty without limitation. 

c. Contractor Compliance  Contractor represents and warrants to pay, at its sole expense, for all applicable permits, licenses, 
tariffs, tolls and fees to give all notices and comply with all laws, ordinances, rules and regulations of any governmental entity in 
conjunction with the performance of obligations under the Contract.  Prior to award and during the Contract term and any 
renewals thereof, Contractor must establish to the satisfaction of the Commissioner that it meets or exceeds all requirements of the 
Bid/Contract and any applicable laws, including but not limited to, permits, insurance coverage, licensing, proof of coverage for 
worker’s compensation, and shall provide such proof as required by the Commissioner.  Failure to do so may constitute grounds 
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for the Commissioner to cancel or suspend this Contract, in whole or in part, or to take any other action deemed necessary by the 
Commissioner. 

d. Product Warranty  Unless recycled or recovered materials are available in accordance with the “Recycled or Recovered 
Materials” clause, Product offered shall be standard new equipment, current model or most recent release of regular stock product 
with all parts regularly used with the type of equipment offered; and no attachment or part has been substituted or applied contrary 
to the manufacturer’s recommendations and standard practice. 

Contractor further warrants and represents that components or deliverables specified and furnished by or through Contractor shall 
individually, and where specified and furnished as a system, be substantially uninterrupted or error-free in operation and 
guaranteed against faulty material and workmanship for the warranty period, or for a minimum of one (1) year from the date of 
acceptance, whichever is longer (“Project warranty period”).  During the Project warranty period, defects in the materials or 
workmanship of components or deliverables specified and furnished by or through Contractor shall be repaired or replaced by 
Contractor at no cost or expense to the Authorized User.  Contractor shall extend the Project warranty period for individual 
component(s), or for the System as a whole, as applicable, by the cumulative period(s) of time, after notification, during which an 
individual component or the System requires servicing or replacement (down time) or is in the possession of the Contractor, its 
agents, officers, Subcontractors, distributors, resellers or employees (“extended warranty”). 

Where Contractor, the Independent Software Vendor “ISV,” or other third party manufacturer markets any Project Deliverable 
delivered by or through Contractor with a standard commercial warranty, such standard warranty shall be in addition to, and not 
relieve the Contractor from, Contractor’s warranty obligations during the project warranty and extended warranty period(s).  
Where such standard commercial warranty covers all or some of the Project warranty or extended warranty period(s), Contractor 
shall be responsible for the coordination during the Project warranty or extended warranty period(s) with ISV or other third party 
manufacturer(s) for warranty repair or replacement of ISV or other third party manufacturer’s Product. 

Where Contractor, ISV or other third party manufacturer markets any Project Deliverable with a standard commercial warranty 
which goes beyond the Project warranty or extended warranty period(s), Contractor shall notify the Authorized User and pass 
through the manufacturer’s standard commercial warranty to Authorized User at no additional charge; provided, however, that 
Contractor shall not be responsible for coordinating services under the third party extended warranty after expiration of the 
Project warranty and extended warranty period(s). 

e. Replacement Parts Warranty  If during the regular or extended warranty period’s faults develop, the Contractor shall promptly 
repair or, upon demand, replace the defective unit or component part affected.  All costs for labor and material and transportation 
incurred to repair or replace defective Product during the warranty period shall be borne solely by the Contractor, and the State or 
Authorized User shall in no event be liable or responsible therefor. 

Any part of component replaced by the Contractor under the Contract warranty shall be replaced at no cost to the Authorized User 
and guaranteed for the greater of: a) the warranty period under paragraph (d) above; or b) if a separate warranty for that part or 
component is generally offered by the manufacturer, the standard commercial warranty period offered by the manufacturer for the 
individual part or component. 

f. Virus Warranty  The Contractor represents and warrants that Licensed Software contains no known viruses.  Contractor is not 
responsible for viruses introduced at Licensee’s site. 

g. Date/Time Warranty  Contractor warrants that Product(s) furnished pursuant to this Contract shall, when used in accordance 
with the Product documentation, be able to accurately process date/time data (including, but not limited to, calculating, 
comparing, and sequencing) transitions, including leap year calculations.  Where a Contractor proposes or an acquisition requires 
that specific Products must perform as a package or system, this warranty shall apply to the Products as a system. 

Where Contractor is providing ongoing services, including but not limited to:  i) consulting, integration, code or data conversion, 
ii) maintenance or support services, iii) data entry or processing, or iv) contract administration services (e.g., billing, invoicing, 
claim processing), Contractor warrants that services shall be provided in an accurate and timely manner without interruption, 
failure or error due to the inaccuracy of Contractor’s business operations in processing date/time data (including, but not limited 
to, calculating, comparing, and sequencing) various date/time transitions, including leap year calculations.  Contractor shall be 
responsible for damages resulting from any delays, errors or untimely performance resulting therefrom, including but not limited 
to the failure or untimely performance of such services. 
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This Date/Time Warranty shall survive beyond termination or expiration of this contract through:  a) ninety (90) days or b) the 
Contractor’s or Product manufacturer/developer’s stated date/time warranty term, whichever is longer.  Nothing in this warranty 
statement shall be construed to limit any rights or remedies otherwise available under this Contract for breach of warranty. 

h. Workmanship Warranty  Contract warrants that all components or deliverables specified and furnished by or through 
Contractor under the Project Definition/Work Order meet the completion criteria set forth in the Project Definition/Work Order 
and any subsequent statement(s) of work, and that services will be provided in a workmanlike manner in accordance with industry 
standards. 

i. Survival of Warranties  All warranties contained in this Contract shall survive the termination of this Contract. 

23. PRODUCTS MANUFACTURED IN PUBLIC INSTITUTIONS   

Bids offering Products that are manufactured or produced in public institutions will be rejected. 

24. PRICING 

a. Unit Pricing  If required by the Bid Specifications, the Bidder should insert the price per unit specified and the price extensions 
in decimals, not to exceed four places for each item unless otherwise specified, in the Bid.  In the event of a discrepancy between 
the unit price and the extension, the unit price shall govern unless, in the sole judgment of NYSIF, such unit pricing is obviously 
erroneous. 

b. Net Pricing  Unless otherwise required by the Bid Specifications, prices shall be net, including transportation, customs, tariff, 
delivery and other charges fully prepaid by the Contractor to the destination(s) indicated in the Bid Specifications, subject to the 
cash discount. 

c. “No Charge” Bid  When Bids are requested on a number of Products as a Group or Lot, a Bidder desiring to Bid “no charge” on 
a Product in the Group or Lot must clearly indicate such.  Otherwise, such Bid may be considered incomplete and be rejected, in 
whole or in part, at the discretion of NYSIF. 

d. Third Party Financing  If Product acquisitions are financed through any third party financing, Contractor may be required as a 
condition of Contract Award to agree to the terms and conditions of a “Consent & Acknowledgment Agreement” in a form 
acceptable to NYSIF. 

e. Best Pricing Offer  During the Contract term, if substantially the same or a smaller quantity of a Product is sold by the 
Contractor outside of this Contract upon the same or similar terms and conditions as that of this Contract at a lower price to a 
federal, state or local governmental entity, the price under this Contract, at the discretion of NYSIF, shall be immediately reduced 
to the lower price. 

f. Price Decreases  Price decreases shall take effect automatically during the Contract term and apply to Purchase Orders submitted 
on or after: 

i. GSA Changes:  Where NYS Net Prices are based on an approved GSA Schedule, the date the approved GSA Schedule 
pricing decreases during the Contract term; or 

ii. Commercial Price List Reductions:  Where NYS Net Prices are based on a discount from Contractor’s list prices, the date 
Contractor lowers its pricing to its customers generally or to similarly situated government customers during the Contract 
term; or 

Unless otherwise specified in the Bid Specifications, Contractor may offer lower prices or better terms (see Modification of 
Contract Terms) on any specific Purchase Order(s) without being in conflict with, or obligation to comply on a global basis, with 
the terms of this clause. 

g. Best and Final Prices  As specified in the Bid Documents and Contract, a Contractor may be solicited at the time of issuance of a 
Purchase Order or Mini-Bid award for best and final pricing for the Product or service to be delivered.  Contractors are 
encouraged to reduce their pricing upon receipt of such request. 

25. DRAWINGS 

a. Drawings Submitted With Bid  When the Bid Specifications require the Bidder to furnish drawings and/or plans, such drawings 
and/or plans shall conform to the mandates of the Bid Documents and shall, when approved by NYSIF, be considered a part of 
the Bid and of any resulting Contract.  All symbols and other representations appearing on the drawings shall be considered a part 
of the drawing. 
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b. Drawings Submitted During the Contract Term  Where required to develop, maintain and deliver diagrams or other technical 
schematics regarding the scope of work, Contractor shall do so on an ongoing basis at no additional charge, and must, as a condition 
of payment, update drawings and plans during the Contract term to reflect additions, alterations, and deletions.  Such drawings 
and diagrams shall be delivered to the Commissioner’s representative. 

c. Accuracy of Drawings Submitted  All drawings shall be neat and professional in manner and shall be clearly labeled as to 
locations and type of product, connections and components.  Drawings and diagrams are to be in compliance with accepted 
drafting standards.  Acceptance or approval of such plans shall not relieve the Contractor from responsibility for design or other 
errors of any sort in the drawings or plans, or from its responsibility for performing as required, furnishing product, services or 
installation, or carrying out any other requirements of the intended scope of work. 

26. SITE INSPECTION   

Where a site inspection is required by the Bid Specifications or Project Definition, Bidder shall be required to inspect the site, 
including environmental or other conditions for pre-existing deficiencies that may affect the installed Product, equipment, or 
environment or services to be provided and, which may affect Bidder’s ability to properly deliver, install or otherwise provide the 
required Product.  All inquiries regarding such conditions shall be made in writing.  Bidder shall be deemed to have knowledge of any 
deficiencies or conditions which such inspection or inquiry might have disclosed.  Bidder must provide a detailed explanation with its 
Bid if additional work is required under this clause in order to properly complete the delivery and installation of the required Product 
or provide the requested service. 

27. SAMPLES 

a. Standard Samples  Bid Specifications may indicate that the Product to be purchased must be equal to a standard sample on 
display in a place designated by NYSIF and such sample will be made available to the Bidder for examination prior to the 
opening date.  Failure by the Bidder to examine such sample shall not entitle the Bidder to any relief from the conditions imposed 
by the Bid Specifications. 

b. Bidder Supplied Samples  NYSIF reserves the right to request from the Bidder/Contractor a representative sample(s) of the 
Product offered at any time prior to or after award of a contract.  Unless otherwise instructed, samples shall be furnished within 
the time specified in the request.  Untimely submission of a sample may constitute grounds for rejection of Bid or cancellation of 
the Contract.  Samples must be submitted free of charge and be accompanied by the Bidder’s name and address, any descriptive 
literature relating to the Product and a statement indicating how and where the sample is to be returned.  Where applicable, 
samples must be properly labeled with the appropriate Bid or Contract reference.   

A sample may be held by NYSIF during the entire term of the Contract and for a reasonable period thereafter for comparison with 
deliveries.  At the conclusion of the holding period the sample, where feasible, will be returned as instructed by the Bidder, at the 
Bidder’s expense and risk.  Where the Bidder has failed to fully instruct NYSIF as to the return of the sample (i.e., mode and 
place of return, etc.) or refuses to bear the cost of its return, the sample shall become the sole property of the receiving entity at 
the conclusion of the holding period. 

c. Enhanced Samples  When an approved sample exceeds the minimum specifications, all Product delivered must be of the same 
enhanced quality and identity as the sample.  Thereafter, in the event of a Contractor’s default, NYSIF may procure a Product 
substantially equal to the enhanced sample from other sources, charging the Contractor for any additional costs incurred. 

d. Conformance with Sample(s)  Submission of a sample (whether or not such sample is tested by, or for, NYSIF) and approval 
thereof shall not relieve the Contractor from full compliance with all terms and conditions, performance related and otherwise, 
specified in the Bid Specifications.  If in the judgment of NYSIF the sample or product submitted is not in accordance with the 
specifications or testing requirements prescribed in the Bid Specifications, NYSIF may reject the Bid.  If an award has been made, 
NYSIF may cancel the Contract at the expense of the Contractor. 

e. Testing  All samples are subject to tests in the manner and place designated by NYSIF, either prior to or after Contract award.  
Unless otherwise stated in the Bid Specifications, Bidder samples consumed or rendered useless by testing will not be returned to 
the Bidder.  Testing costs for samples that fails to meet Contract requirements may be at the expense of the Contractor. 

 

BID EVALUATION 

28. BID EVALUATION   

NYSIF reserves the right to accept or reject any and all Bids, or separable portions of offers, and waive technicalities, irregularities, 
and omissions if NYSIF determines the best interests of the State will be served.  NYSIF, in its sole discretion, may accept or reject 
illegible, incomplete or vague Bids and its decision shall be final.  A conditional or revocable Bid which clearly communicates the 
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terms or limitations of acceptance may be considered, and Contract award may be made in compliance with the Bidder’s conditional 
or revocable terms in the offer.   

29. CONDITIONAL BID   

Unless the Bid Specifications provides otherwise, a Bid is not rendered non-responsive if the Bidder specifies that the award will be 
accepted only on all or a specified group of items or Product included in the specification.  It is understood that nothing herein shall be 
deemed to change or alter the method of award contained in the Bid Documents. 

30. CLARIFICATIONS / REVISIONS   

Prior to award, NYSIF reserves the right to seek clarifications, request Bid revisions, or to request any information deemed necessary 
for proper evaluation of Bids from all Bidders deemed to be eligible for Contract award.  Failure to provide requested information may 
result in rejection of the Bid. 

31. PROMPT PAYMENT DISCOUNTS   

While prompt payment discounts will not be considered in determining the low Bid, NYSIF may consider any prompt payment 
discount in resolving Bids which are otherwise tied.  However, any notation indicating that the price is net, (e.g., net 30 days), shall be 
understood to mean only that no prompt payment discount is offered by the Bidder.  The imposition of service, interest, or other 
charges, except pursuant to the provisions of Article 11-A of the State Finance Law, which are applicable in any case, may render the 
Bid non-responsive and may be cause for its rejection. 

32. EQUIVALENT OR IDENTICAL BIDS   

In the event two offers are found to be substantially equivalent, price shall be the basis for determining the award recipient.  If two or 
more Bidders submit substantially equivalent Bids as to pricing or other factors, the decision of NYSIF to award a Contract to one or 
more of such Bidders shall be final. 

33. PERFORMANCE AND RESPONSIBILITY QUALIFICATIONS   

NYSIF reserves the right to investigate or inspect at any time whether or not the Product, services, qualifications or facilities offered 
by the Bidder/Contractor meet the requirements set forth in the Bid Specifications/Contract or as set forth during Contract 
negotiations.  Contractor shall at all times during the Contract term remain responsible and responsive.  A Bidder/Contractor must be 
prepared, if requested by NYSIF, to present evidence of legal authority to do business in New York State, integrity, experience, 
ability, prior performance, organizational and financial capacity as well as where applicable, a statement as to supply, plant, 
machinery and capacity of the manufacturer or source for the production, distribution and servicing of the Product offered/Bid.  If 
NYSIF determines that the conditions and terms of the Bid Documents, Bid Specifications or Contract are not complied with, or that 
items, services or Product proposed to be furnished do not meet the specified requirements, or that the legal authority, integrity 
experience, ability, prior performance, organization and financial capacity or facilities are not satisfactory, NYSIF may reject such Bid 
or terminate the Contract. 

34. DISQUALIFICATION FOR PAST PERFORMANCE AND FINDINGS OF NON-RESPONSIBILITY   

Bidder may be disqualified from receiving awards if Bidder, or anyone in Bidder’s employment, has previously failed to perform 
satisfactorily in connection with public Bidding or contracts or is deemed non-responsible. 

35. QUANTITY CHANGES PRIOR TO AWARD   

NYSIF reserves the right, at any time prior to the award of a specific quantity Contract, to alter in good faith the quantities listed in the 
Bid Specifications.  In the event such right is exercised, the lowest responsible Bidder meeting Bid Specifications will be advised of 
the revised quantities and afforded an opportunity to extend or reduce its Bid price in relation to the changed quantities.  Refusal by 
the low Bidder to so extend or reduce its Bid price may result in the rejection of its Bid and the award of such Contract to the lowest 
responsible Bidder who accepts the revised qualifications. 

36. TIMEFRAME FOR OFFERS   

NYSIF reserves the right to make awards within one hundred eighty (180) days after the date of the Bid opening or such other period 
of time as set forth in the Bid Documents, during which period, Bids must remain firm and cannot be withdrawn.  Pursuant to Section 
163(9)(e) of the State Finance Law and Section 2-205 of the Uniform Commercial Code when applicable, where an award is not made 
within the one hundred eighty (180) day period or other time specified as set forth in the Bid Documents, the Bids shall remain firm 
until such later time as either a Contract is awarded or the Bidder delivers to NYSIF written notice of the withdrawal of its Bid.  Any 
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Bid which expressly states therein that acceptance must be made within a shorter specified time, may at the sole discretion of NYSIF, 
be accepted or rejected. 

ADMINISTRATIVE 

37. NYSIF PREROGATIVES 

The contract award is subject to the availability of funds.  Moreover, NYSIF is not liable for any costs incurred by any firm for work 
performed to prepare its proposal or for any travel and/or other expenses incurred in the preparation and/or submission of its proposal 
or with respect to any presentation/interview that may be required by NYSIF.  Further, NYSIF is not liable for any costs incurred by 
the successful Offeror for services performed or costs incurred until the contracting process has been completed and all required 
approvals obtained.   

NYSIF reserves the right to exercise the following: 

a. Withdraw the IFB/RFP at any time, at NYSIF’s sole discretion 

b. Make an award under the IFB/RFP in whole or in part 

c. Reject any or all bids received in response to the solicitation 

d. Cancel or limit the scope of the contract for any reason 

e. To not award a contract 

f. Seek clarifications and revisions of proposals 

g. Accept a bid for the contract other than the lowest cost 

h. Make multiple contract awards pursuant to the solicitation 

i. Waive any requirements that are not material 

j. Eliminate mandatory requirements unmet by all bidders 

k. Change any of the scheduled dates 

l. Waive or modify minor irregularities in bids received after prior notification to the Bidder 

m. Consider modifications to bids at any time before the award is made, if such action is in the best interest of NYSIF 

n. Amend and modify the specifications after their release and post to NYSIF's procurement website 
(www.nysif.com/procurement) 

o. Disqualify any bidder whose conduct and/or proposal fails to conform to the requirements of the IFB/RFP 

p. Reject/disqualify a bid if, in NYSIF's sole opinion, the bid price is determined to be excessive 

q. Require clarification at any time during the procurement process and/or require correction of arithmetic or other 
apparent errors for the purpose of assuring a full and complete understanding of an offerer’s proposal and/or to 
determine an offerer’s compliance with the requirements of the solicitation 

r. Use proposal information obtained through site visits, management interviews and the state’s investigation of a bidder’s 
qualifications, experience, ability or financial standing, and any material or information submitted by the bidder in 
response to the agency’s request for clarifying information in the course of evaluation and/or selection under the 
IFB/RFP 

s. Review bidder’s records used in determining bid 

t. Require the Bidder to demonstrate to the satisfaction of NYSIF any feature(s) presented as a part of its bid 

u. Investigate or make any inquiry into the capabilities of any bidder to properly perform under any resultant contract 

v. Make inquiries, at NYSIF’s discretion and by means which it may choose, into the bidder’s background or statements 
made in the bid to determine the truth and accuracy of all statements made therein 

w. Adjust or correct bidders' mathematical errors and waive or modify other minor irregularities in proposals received, 
after prior notification to the bidder 

x. Request any additional information deemed necessary for proper evaluation of bids 

y. Adopt as NYSIF property all submitted bids and to use any portions thereafter which are not specifically noted as 



 
GENERAL SPECIFICATIONS APPENDIX B 

 

September 2011 12 

proprietary by the submitting firms 

z. Utilize any and all ideas submitted in the proposals received 

aa. Adopt all or any part of a bidder's proposal in selecting the optimum configuration 

bb. In any case where a question of non-performance of a contract arises, payment may be withheld in whole or in part at 
the discretion of NYSIF.  Should the amount withheld be finally paid, a cash discount originally offered may be taken by 
NYSIF as if no delay in payment had occurred 

cc. Submission of an invoice and payment, or electronic transmission, thereof by NYSIF shall not preclude NYSIF from 
reimbursement or demanding a price adjustment in any case where the service delivered is found to deviate from the 
terms and conditions of the bid and award documents.  Any delivery made which does not meet such terms and 
conditions may be rejected, or accepted on an adjusted price basis as may be determined by NYSIF 

dd. Reject an obviously unbalanced bid or to make "NO AWARD" on individual listings or sub-items if individual bid 
prices are deemed to be unbalanced or excessive or if an error in the solicitation becomes evident.  In such case, ranking 
and evaluation of bids may be made on remaining items.  Award would be made on the remaining items.  The 
determination of an unbalanced bid shall be at the sole discretion of NYSIF.  Options contained in this paragraph shall 
also be at NYSIF’s sole discretion 

ee. Terminate the contract(s) if it deems the price adjustment pursuant to the solicitation or contract is not in the best 
interests of NYSIF or the State 

ff. The State reserves the right to implement changes in price based on unforeseen factors such as dramatic changes in 
availability, delivery, costs, etc., for product, supplies, etc., that substantively affect the contractor’s business processes 
or that may impact contract pricing. Such changes may be based on information from the U.S. Bureau of Labor 
Statistics, industry data, or other sources 

gg. After an unsuccessful attempt to speak with the contact person noted on the reference form, survey another person 
knowledgeable and familiar with the Bidder from the submitted reference due to time constraints 

hh. Review and consider other known clients of the Bidder in addition to those provided and to disqualify based on 
unsatisfactory reports and records of services provided 

ii. Reject all bids which do not comply with the bid specifications.  However, NYSIF may elect to award to the Bidder who 
receives the highest overall combined evaluation score providing that the Bidder’s non-compliance is deemed by NYSIF 
to be non-material to overall performance of the services 

jj. Invalidate an Bidder’s scores at any time during the evaluation process if the Bidder’s bid is deemed non-responsive or 
is disqualified 

kk. Evaluate, accept and/or reject any and all bids, in whole or in part, and waive technicalities, irregularities and omissions 
if, in NYSIF’s considered judgment, the best interests of NYSIF will be served.  Separable portions of offers may also be 
accepted or rejected.  In the event compliant bids are not received, NYSIF reserves the right to consider late or non-
conforming bids as offers 

ll. Stop the work covered by this solicitation and any contract(s) resulting there from at any time that it is deemed the 
successful Bidder is unable or incapable of performing the work to the state’s satisfaction 

mm. Disqualify a bidder from receiving the award if the bidder, or anyone in the bidder’s employ, has previously failed to 
perform satisfactorily in connection with public bidding or contracts 

nn. Negotiate with Bidders to serve the best interests of the State and NYSIF 

oo. Begin contract negotiations with another Bidder in order to serve the best interest of NYSIF in the event that the State is 
unsuccessful in negotiating a contract with the selected bidder 

pp. Split the contract between several bidders 

qq. If a contract is not approved by the State Comptroller or the Department of Insurance, where applicable, or if a 
contract is awarded but terminated within 120 days, NYSIF reserves the right to contract with the next lowest bidder 
(IFB)/next highest ranking offer (RFP) 

rr. If two or more bids are found to be substantially equivalent, NYSIF, at its sole discretion, will determine award 

ss. Unless otherwise specified in the solicitation, every offer is firm and not revocable for a period of 180 days from the bid 
opening 
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tt. Accept or reject any of the bidder's employees assigned to this contract and to require their replacement at any time 

uu. Consider amendments which are not specifically covered by the terms of the contract but are judged to be in the best 
interest of the State 

vv. Have any service completed via separate competitive bid or other means, as determined to be in the best interest of 
NYSIF 

38. Adjust any bidder’s expected costs of the bid price based on a determination of the evaluation committee that the selection of 
the said bidder will cause the State to incur additional NEW YORK STATE PROCUREMENT RIGHTS 

To enable the State to acquire commodities, technology and services at the lowest price or best value from responsible and responsive 
bids, the State reserves the rights to: 

a. Define requirements to meet Agency needs and to modify, correct and clarify requirements at any time during the process 
provided the changes are justified and maintain fairness in contracting with the business community; 

b. Accept and/or reject any or all bids, and waive technicalities or portions of the bids in the best interest of the State; 

c. Establish terms and conditions which must be met by all bidders and/or, where permitted by the solicitation, eliminate mandatory 
requirements that are not met by any bidder; 

d. Establish, where permitted by solicitation, conditions under which the scope of the contract can be expanded and criteria for price 
increases or decreases during the contract period; 

e. Award contracts for any or all parts of the bid solicitation in accordance with the Method of Award; 

f. Consider every bid as firm and not revocable for a period of up to one hundred eighty (180) days from the bid opening or such 
other period of time specified in the solicitation.  Subsequent to such one hundred eighty (180) day or other specified period, a bid 
may be withdrawn in writing. 

g. Have the option to require a bond or other guarantee of performance, and to approve the amount, form and sufficiency thereof. 

39. BIDDER CERTIFICATION REQUIREMENTS 

Any company submitting a bid in response to this solicitation must certify in writing acceptance of the following contract conditions 
which relate to consideration of the bid: 

a. NYSIF reserves the sole right of judgment and acceptance of a company’s written bid.   

b. The submitted bid must remain in effect for one hundred-eighty (180) days from the bidding deadline.  However, a non-successful 
bidder may withdraw its bid any time after the selection of the successful bidder, upon written notice to NYSIF.  Bidders whose 
bids have been rejected by NYSIF shall be notified of such rejection.  

c. Compensation shall be paid by the State of New York, in accordance with the standard payment practices of the State of New 
York.  

d. The bidder certifies that, if selected, all services described in the bid document can and will be provided.   

e. The successful bidder agrees to submit an Equal Employment Opportunity Policy Statement and Staffing Plan to NYSIF, upon 
request, as outlined under Participation of New York State Business Enterprises.   

f. The bidder warrants that, if selected, it will not delegate, assign, encumber or subcontract, in whole or in part, its agreement 
and/or its responsibilities under the contract without prior written approval from NYSIF.   

For any bid that includes services to be provided by subcontract with a third party, the bidder will be responsible for the conduct 
and performance of the third party.  NYSIF will consider the bidder to be the prime contractor and the sole point of contact in 
regard to any contractual items specified or required in the bid documents.   

The bidder should obtain the consent of the proposed subcontractor and include it in the bid.   

g. The bidder warrants that all information provided by it in connection with this bid is true and accurate.   

h. The bidder agrees not to make any claims for or have any right to damages because of any misinterpretation or misunderstanding 
of the specifications or because of any lack of information.   

i. The bidder warrants that the prices in this bid have been arrived at independently without collusion, consultation, communication, 
or agreement, for the purpose of restricting competition, as to any matter relating to such prices with any other Bidder or with any 
competitor.  Unless otherwise required by law, the prices which have been quoted in this bid have not been knowingly disclosed 
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by the Bidder and will not knowingly be disclosed by the Bidder prior to the opening, directly or indirectly, to any Bidder or 
competitor and that no attempt has been made or will be made by the Bidder to induce any other person, partnership, or 
corporation to submit or not submit a bid for the purpose of restricting competition.  In addition, a bidder is prohibited from 
making multiple bids in a different form, e.g., as prime bidder and as a subcontractor to another prime bidder.  

A bidder must include a statement in the bid describing all actual or potential relationships which may be considered to be a 
“conflict of interest.”  The “conflict of interest” will be taken under consideration by NYSIF's Bid Evaluation Committee.  The 
Committee’s determination of a disqualifying “conflict of interest” is final. 

j. The bidder will conform to all provisions of Appendix A, Standard Clauses for All New York State Contracts.   

k. The bidder agrees that no New York State or local sales tax, transportation tax or Federal excise tax will be charged on any part of 
this project since NYSIF is an agency of the State of New York and tax exempt by statute.  

l. The bidder will save and hold harmless NYSIF and its management from all claims, suits, litigation and legal liability from any 
acts or omissions committed by the bidder during the course of the contract.   

m. The contractor is an independent contractor of the State and may not hold itself out nor claim to be an officer, employee or 
subdivision of the State nor may contractor make any claim, demand or application to or for any right based upon any different 
status.   

n. Contractor represents and warrants that it shall secure all notices and comply with all laws, ordinances, rules and regulations of 
any governmental entity in conjunction with the performance of obligations under the Contract, at the contractor’s expense.  Prior 
to award and during the Contract term and any renewals thereof, Contractor must establish to the satisfaction of NYSIF that it 
meets or exceeds all requirements of the Bid and Contract and any applicable laws, including but not limited to, permits, 
licensing, and shall provide such proof as required by NYSIF.  Failure to comply or failure to provide proof may constitute 
grounds for NYSIF to cancel or suspend the Contract, in whole or in part, or to take any other action deemed necessary by 
NYSIF.  Contractor also agrees to disclose information and provide affirmations and certifications to comply with Sections 139-j 
and 139-k of the State Finance Law 

o. All contractors and contractor employees must be aware of and comply with the requirements of the New York State Public 
Officers Law, all other appropriate provisions of New York State Law, and all resultant codes, rules and regulations from State 
laws establishing the standards for business and professional activities of State employees, and governing the conduct of 
employees of firms, associations and corporations in business with the State.  In signing the bid, each bidder has guaranteed 
knowledge and full compliance with those provisions for this and any other dealings, transactions, sales, contracts, services, offers 
or relationships involving the State and/or State employees.  Failure to comply with those provisions may result in disqualification 
from the bidding process and in other civil or criminal proceedings as required by law. 

p. If NYSIF causes any delay in completing or impedes the successful Bidder's work, then NYSIF should be notified immediately in 
writing of the delay and reason(s) for the delay.   

q. Tax Law 5-a is effective with all solicitations to purchase issued by covered agencies on or after January 1, 2005.  It applies to 
contracts where (1) the total amount of such persons’ sales delivered into New York State are in excess of $300,000 for the four 
quarterly periods immediately preceding the quarterly period in which the certification is  made, and with respect to any affiliates, 
subcontractors, or affiliates of subcontractors whose sales delivered into New York State exceeded $300,000 for the four quarterly 
periods immediately preceding the quarterly period in which the certification is made, and (2) the contracts or agreements with 
state agencies or public authorities for the sale of commodities or services having a value in excess of $100,000.  The law imposes 
upon certain contractors the obligation to certify whether or not the contract, its affiliates, its subcontractors and affiliates of the 
subcontractors are required to register to collect state sales and compensating use tax. 

r. Pursuant to State Finance Law §§139-j and 139-k, this RFP includes and imposes certain restrictions on communications between 
NYSIF and a Bidder during the procurement process.  An Bidder is restricted from making contacts from the earliest notice of 
RFP through final award and approval of the Procurement Contract by NYSIF and, if applicable, Office of the State Comptroller 
or Department of Insurance (“restricted period”) to other than designated staff unless it is a contact that is included among certain 
statutory exceptions set forth in State Finance Law §139-j (3)(a).  Designated staff, as of the date hereof, is identified in Section 
I.D. (Designated Contacts / Questions) of this RFP.  NYSIF employees are also required to obtain certain information when 
contacted during the restricted period and make a determination of the responsibility of the Bidder pursuant to these two statutes.  
Certain findings of non-responsibility can result in rejection for contract award, and in the event there are two findings within a 4 
year-period, the Bidder is debarred from obtaining governmental Procurement Contracts. 

40. PARTICIPATION OF NYS BUSINESS ENTERPRISES 

It is the policy of New York State to maximize the opportunities for the participation of New York State business enterprises, 
including minority and women-owned business enterprises, as Offerors, subcontractors and suppliers on its procurement contracts.   
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For all contracts estimated to be $25,000 or more: 

a. Contractors and subcontractors shall undertake or continue existing programs of affirmative action to ensure that minority group 
members and women are afforded equal employment opportunities without discrimination because of race, creed, color, national 
origin, sex, age, disability or marital status.  For these purposes, affirmative action shall apply in the areas of recruitment, 
employment, job assignment, promotion, upgrading, demotion, transfer, layoff or termination and rates of pay or other forms of 
compensation.   

b. Prior to the award of a State contract, the contractor shall submit an Equal Employment Opportunity Policy Statement to NYSIF 
within the time frame established by NYSIF.   

c. The contractor’s EEO Policy Statement shall contain, but not necessarily be limited to, and the contractor, as a precondition to 
entering into a valid and binding State contract, shall, during the performance of the State contract, agree to the following: 

i. The contractor will not discriminate against any employee or applicant for employment because of race, creed, color, 
national origin, sex, age, disability or marital status, will undertake or continue existing programs of affirmative action to 
ensure that minority group members and women are afforded equal employment opportunities without discrimination, and 
shall make and document its conscientious and active efforts to employ and utilize minority group members and women in 
its work force on State contracts.   

ii. The contractor shall state in all solicitations or advertisements for employees that, in the performance of the State contract, 
all qualified applicants will be afforded equal employment opportunities without discrimination because of race, creed, 
color, national origin, sex, age, disability or marital status.   

iii. At the request of NYSIF, the contractor shall request each employment agency, labor union or authorized representative of 
workers with which it has a collective bargaining or other agreement or understanding, to furnish a written statement that 
such employment agency, labor union or representative will not discriminate on the basis of race, creed, color, national 
origin, sex, age, disability or marital status and that such union or representative will affirmatively cooperate in the 
implementation of the contractor’s obligations herein.   

d. Except for construction contracts, prior to award of a State contract, the contractor shall submit to NYSIF a staffing plan of the 
anticipated work force to be utilized on the State contract or, where required, information on the contractor’s total work force, 
including apprentices, broken down by specified ethnic background, gender and Federal Occupational Categories or other 
appropriate categories specified by NYSIF.  The form of the staffing plan shall be supplied by NYSIF.   

e. After an award of a State contract, the contractor shall submit to the contracting agency a work force utilization report, in a form 
and manner required by the agency, of the work force actually utilized on the State contract, broken down by specified ethnic 
background, gender and Federal Occupational Categories or other appropriate categories specified by the contracting agency.   

(Note:  The contractor shall include the language of the above provisions in every subcontract in such a manner that the 
requirements of the provisions will be binding upon each subcontractor as to work in connection with the State contract.  
This includes the requirement that subcontractors shall undertake or continue existing programs of affirmative action to 
ensure that minority group members and women are afforded equal employment opportunities without discrimination, and, 
when requested, provide to the contractor information on the ethnic background, gender and Federal Occupational 
Categories of the employees to be utilized on the State contract.) 

41. DEBRIEFING 

Any unsuccessful bidder may request a debriefing by notifying NYSIF within seven (7) business days after receiving notification of 
the contract non-award.  

A debriefing will be limited to a review of an unsuccessful bidder’s own submission and the scoring of that submission.  An 
unsuccessful bidder is not entitled to review the submission of the successful bidder beyond being informed of the total scoring of the 
successful bidder. 

See also:  http://www.osc.state.ny.us/agencies/gbull/g234.htm  

42. NYSIF’S VENDOR PROTEST PROCEDURE 
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NYSIF’s Vendor Protest Procedure (Protest), which provides vendors with an opportunity to administratively resolve disputes related 
to NYSIF’s procurement decisions, is as follows: 

a. Protesting NYSIF’s Procurement Decisions  

i. Protest Phases  

Solicitation Phase Protest  

A prospective proposer, Offeror or Bidder may, during the procurement solicitation phase, protest the content of a Request 
for Proposal (RFP) or Invitation for Bid (IFB) or any aspect of NYSIF’s conduct of the solicitation phase of the procurement. 
Such protests must be submitted in writing to NYSIF’s Director of Administration, via certified mail or overnight mail 
service, and must be received by NYSIF no later than 1:00 p.m. on the 7th (seventh) business day prior to the date when 
proposals or bids are due. Solicitation phase protests are to be addressed as follows: 

Director of Administration 
New York State Insurance Fund 
15 Computer Drive West 
Albany, NY 12205  
Attn: Vendor Protest 

Post Award Protest  

An actual proposer, Offeror or Bidder that has submitted a bid or proposal in response to a solicitation may protest the award 
of the contract for that solicitation.  Such protest must be submitted in writing to NYSIF’s Director of Administration, via 
certified mail or overnight mail service, and must be received by NYSIF no later than 1:00 p.m. on the 10th (tenth) business 
day following: 1) NYSIF’s issuance of a Notice of Contract Award (RFP’s), or Bid Tab Certification (for IFBs) or; 2) 
NYSIF’s issuance of a letter to the Proposer indicating that its proposal was not selected.  Post award protests are to be 
addressed as follows: 

Director of Administration 
New York State Insurance Fund 
15 Computer Drive West 
Albany, NY 12205  
Attn: Vendor Protest 

ii. Protest Contents 

Written protests must contain all the detail necessary for the Director of Administration to evaluate the protester’s issue 
and make a determination.  The written protest must, at a minimum, include the following: 

 Name and title of person(s) filing the protest;  
 Company name and address, telephone and fax numbers, and email address;  
 The solicitation title and number;  
 A detailed statement of the grounds for the protest, including any supporting documents and information; and 
 A statement as to the form of relief requested.  

b. Protest Determination 

NYSIF’s Director of Administration shall make a determination for every solicitation phase and post award protest submitted in 
accordance with this Procedure.  A copy of the decision, stating the reason(s) upon which it is based and informing the protester 
of the right to appeal an unfavorable decision to the General Attorney of NYSIF, shall be sent to the protester or its agent by 
regular mail within thirty (30) days of receipt of the protest, except that upon notice to the protester such period may be extended. 

NYSIF shall include the protest and all determinations thereon in the Procurement Record relevant to the bid being protested." 

c. Appeal Process  

Should the protester be dissatisfied with NYSIF’s Director of Administration’s determination, the protester may file a written 
appeal.  Such written appeal must be sent via certified mail or overnight mail service and must be received by NYSIF no later 
than 1:00 p.m. of the 10th (tenth) business day following the protester’s receipt of the determination.  The appeal should be 
directed to NYSIF’s General Attorney at the following address: 

General Attorney 
New York State Insurance Fund 
15 Computer Drive West 
Albany, NY 12205 
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Attn: Vendor Protest 

An appeal of the decision shall not include any new facts and information unless requested in writing by the General Attorney. 

The final determination on the appeal shall be issued within thirty (30) days of receipt of the appeal, except that upon notice to the 
protester such period may be extended.  The decision of the General Attorney shall be a final and conclusive agency 
determination.   

For contracts requiring approval by the Office of the State Comptroller (OSC), the protester may appeal to OSC directly.  See 
Bulletin G-232 (http://osc.state.ny.us/agencies/gbull/g_232.htm) for further information. 

d. Legal Appeals 

Nothing contained in these provisions is intended to limit or impair the rights of any vendor or contractor to seek and pursue 
remedies of law through the judicial process. 


